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Greetings from all of us at Chapter House and thank you for taking the time to read this, our first e- news letter.  Our news letter will touch on contemporary issues in Irish Law which may be of interest to you and is published for the benefit of our clients to compliment the legal service which we provide. 

We invite you, for more detailed advices and services, to contact our team, full details of whom are on the site and also full details of the services we provide.

Charlie Kelly 

Managing Partner

CONTENTS

More Power to the Consumer

Why make a Will?

Thinking of building an extension

What is a Building Energy Rating  Certificate?

Changes to road traffic offences under the Road Traffic Act 2006

Employers Did You Know?

Franchising: A Business Marriage

Safety Issues in the Workplace

Family Law Matters:  Guardianship





   Divorce

More Power to the Consumer…

The National Consumer Agency (NCA) is a statutory body established under the Consumer Protection Act 2007.   The functions of the Agency are:~

· To promote and protect the interest and welfare of consumers.

· To enforce the relevant statutory provisions including the prosecution of offences by way of summary proceedings.

· To encourage compliance with the relevant statutory provisions. 

· To investigate incidences of suspected offences under any of the relevant statutory provision.

· At its discretion, to refer cases to the Director of Public Prosecutions where the Agency has reasonable grounds for believing that a criminal offence has been committed by a trader. 

The Consumer:~

· The NCA represents the voice of the consumer, enforces consumer legislation and defends consumer interests to the highest level of national and local decision making.

Businesses:~ 

· The NCA helps business to support compliance with regularity obligation. 

· Encourages best practice as regards consumer rights. 

· Designated officers are available to work along side business and representative organisations to promote awareness and consumer issues and to enforce consumer law. 

The legislation underpinning the NCA, the Consumer Protection Act 2007 marks the biggest reform of consumer legislation in 30 years.  The Act gives the NCA additional and powerful enforcement tools, including prohibition notices, undertakings from traders, compliance notice, on the spot fines for offences relating to price display, and the ability to “name and shame” with the publication of non compliant trader names who have engaged in unfair and misleading commercial practices. 

The key areas of consumer concern addressed in the Consumer Protection Act 2007 are:~

· Making false claims about a product or service.

· “Baiting” customer by advertising for sale products which are not available. 

· Pyramid Selling. 

· Prize draw scams.

· Certain types of advertising directed at children. 

· Persistent and unwanted cold calling of consumers.

If you are a consumer with a complaint the National Consumers Agency’s website for dealing with complaints is www.consumerconnect.ie (locall 1980 432 432).  

As a shopper remember the following:~

· Always ask for a receipt. 

· If you have a complaint act quickly. 

· You are not entitled to a refund if you simply change your mind.

As a business, for general corporate enquiries the National Consumer Agency can be contacted at their website www.consumerconnect.ie (Corporate Enquiries 01 ~ 402 5500).  

The Act also introduces new Civil Proceedings, available to anyone, to deal with prohibited acts or practices.  These consist of a new injunction type procedure.  Consumers are given the right to sue for damage including exemplary damages which are damages meant to punish the perpetrator, for misleading commercial purchases or prohibited acts or practices.  In the first instance a complaint can be made to the National Consumer Agency who will follow up on the complaint and investigate it on behalf of the consumer.   

WHY MAKE A WILL?

There are two main reason for making a Will:~

1. You decide who will administer your estate when you die.

In your Will you should appoint at least two executors both of whom should be younger than you and capable of managing your affairs and who you can trust to fairly administer your estate as soon as possible after you die. 

2. You decide how best your estate is to be divided. 

Making a Will allows you to decide who deserves to benefit from your assets after you die.  As your Will only takes effect from when you die, you can change it at any time before that if your circumstances change.  For example, if you are legally separated or divorced you should review your Will.

Family Wills

Spouses often make separate Wills leaving the whole estate to the surviving spouse, providing sensibly for the survivor and allowing the survivor divide the family assets when the circumstances of the children are clear in the future.  Wills can equally contain what are called “gift over clauses”, where each spouse in his/her Will having left all his/her estate to the other spouse, provides that if the other spouse die before him/her or die simultaneously with him/her then the whole estate should be divided equally amongst the children. 

What is a legal right share?

A legal right share means that a surviving spouse can not be disinherited by a Will and is a restriction on the right of a married person to leave the property to whom so ever they might wish.  This protection of the surviving spouse has been present in Irish law since the enactment of the Succession Act 1965.   Section 115 of this Act provides “if the testator leaves a spouse and no children, the spouse shall have the right to one half of the estate”.  If the testator leaves a spouse and children, the spouse shall have a right to one third of the estate.  Succession rights can be mutually surrendered and renounced in legally binding separation agreements or by orders made in proceedings for Judicial Separation and does not apply in cases where the parties have divorced as the marriage contract is at an end.

What happens if I don’t make a Will?

If you don’t make a Will, you are deemed to have died “Intestate”.  Your estate is then administered under the intestacy rules set out in the Succession Act 1965.  Under these rules if you die married, your spouse inherits two thirds of your estate and your children the remaining one third of your estate.  If you have no children your spouse inherits the entire of your estate. 

Are there tax benefits in making a Will?

Making a Will can allow you distribute your estate in the most tax efficient manner having regard to the relevant Capital Acquisitions Tax limits and relief’s of the various beneficiaries in your estate. 

What does Probate mean?

Probate means proving the right of the legal personal representative to administer a deceased person’s estate.  Where there is a Will the legal personal representative is called an Executor and applies for a Grant of Probate.  Where there is no Will a legal personal representative is called an Administrator and is the next of kin and they extract a Grant of Administration.  The Grant which issues allows the legal personal representative to gather in the assets and distribute the estate to the persons entitled under the Will or in intestacy to the next of kin. 

THINKING OF BUILDING AN EXTENSION?

Small scale domestic extensions, including conservatories, do not require planning permission if the extension complies with the following:~

· It is to the rear of the house. 

· Does not increase the original floor area of the house by more than 23 square meters (where there has been earlier extensions, this threshold is cumulative).

· Does not exceed the height of the house. 

· Does not reduce the open space at the rear of the house to less than 25 square meters. 

There are also rules about the height allowed for such an extension.  These are as follows:~

· The walls of the extension shall not be higher than the rear wall of the house. 

· No part of the new roof may exceed the highest part of the roof of the house. 

If you extension complies with the above then it is considered to be exempted development and does not require planning permission.  However exempted developments do not apply to apartments and do not apply to buildings listed for preservation.  If you are in doubt the planning section of Westmeath County Council can advise on whether they consider planning permission is necessary or not in your particular case.  If you disagree with them that planning permission is needed you can obtain a formal ruling by making a reference to An Bord Pleanàla at the Irish Life Centre, Lower Abbey Street, Dublin 1.   Westmeath County Council has power to stop a development if the limits are breached in the absence of planning permission.  If you have an extension which was erected without planning permission and does not comply with being an exempted development then you can apply to the planning authority for permission to retain the extension known as “retention permission”.  However if this is not granted then the extension must be demolished as the house cannot be sold or mortgaged. 

The conversion for use as part of the dwelling house as a living room or a bed room, of a garage attached to the house is normally exempted development subject to the 23 square meter limit above.  In addition a front porch can be built without planning permission as long as it does not exceed 2 square meters in area and is more than 2 meters from any public road or footpath. 

WHAT IS A BUILDING ENERGY RATING CERTIFICATE?

A Building Energy Rating Certificate (BER) certifies the energy rating of a dwelling.  The European Community’s Energy Performance of Building Directive 2006 (EPBD) require a BER for:~

· New dwellings that have been applied for and have been grated planning permission on or after the 1st January 2007.

· New non residential buildings that have applied for and have been granted planning permission on or after the 1st July 2008.

· Existing buildings when let or sold on or after the 1st January 2009. 

Why is a BER Certificate needed?

In 1997 Ireland and 180 other countries signed the Kyoto Protocol.  As a result the EU has identified a reduction of green house gas emissions as an important objective.  The most significant green house gas is carbon dioxide (CO2).  Almost half of the energy related CO2 emissions derive from energy used in buildings.  Ireland as a member of the EU adapted this through the European Community’s (Energy Performance of Buildings) Regulations 2006.   As a result of this Sustainable Energy Ireland (SEI) a government agency was set up to promote and assist the development of sustainable energy. 

How to purchase a BER Certificate

A BER Certificate can only be issued by an SEI registered assessor a list of whom can be found on the SEI website www.sei.ie. 

How the BER is calculated

It is calculated taking into account the type of building fabric, ventilation, space, water heating and lighting.  It is expressed in the form of performance bands, A being the most energy efficient to G the least energy efficient.   In addition the rating provides an estimate of the running costs for the dwelling for the coming year based on current fuel prices.  A BER must be accompanied by an advisory report which can be used up to 10 years unless there is a material change in the building such as an extension or change of heating system or type of fuel used in the dwelling. 

Thinking of buying or renting a new house?  i.e. house for which planning permission is being sought and granted since January 2007

As a prospective buyer or prospective tenant the BER must be made available.  A BER gives an objective scale of comparison for the energy demand and the energy performance of a building and allows prospective buyers and tenants to factor energy performance and costs into the comparisons of different properties before deciding to buy the property or let the property.  After the 1st January 2009 this will apply not only to new buildings where planning permission has been granted after the 1st January 2007 but also will apply to all existing buildings whatever their age.  The only exceptions are national monuments, protected structures, buildings viewed as a place of worship and certain agricultural and industrial buildings.   

Where a building is being offered for sale or letting on the basis of plans and specifications and has not yet been built, a provisional BER Certificate must be available and on completion of construction a full BER Certificate and Advisory Report is required. 

Failure to comply with the requirement for a BER Certificate and Advisory Report or making a false or misleading or report can result on summary conviction and a fine not exceeding €5,000.00 or a term of imprisonment not exceeding 3 months.  It is now in everybody’s interest to ensure that building is energy efficient.

Changes to Road Traffic Offences under the Road Traffic Act 2006

With the introduction of the Road Traffic Act 2006, the administration of the penalty point system has changed significantly.  The penalty points system was first introduced under the Road Traffic Act 2002 for the offence of speeding.  With the new Act, there are now 36 Road Traffic Offences which attract penalty points including failure to wear a seatbelt, driving while using a mobile phone, red light running, poor lane discipline, non compliance of stop and yield signs.   31 of the 36 penalty points offences feature fixed charges of between €60 and €120.  The remaining five offences including driving with no insurance, careless driving etc will lead directly to a court hearing.  Since the new Act of 2006 the Garda fixed charge payments system has been computerised. 

In the case of all fixed charges, a person has 28 days from the date the fixed charge notice is issued to pay.  Anyone who pays subsequent to 28 days that amount plus 50% increase.  If the fixed charge has not been paid within this 56 day period, then court proceedings are initiated no matter what the excuse is as there is no discretion.  The Gardaì do not have the capacity to accept payment outside the 56 days and there is no provision for the time to be extended.  Once a summons in respect of the Court proceedings issues and a conviction recorded then the matter proceeds to court and there will be a higher level of penalty points.  For example, if a fixed charge notice for a speeding offence is paid within the 56 day period 2 points issues.  However, if the matter proceeds to court and a conviction is recorded then 4 points will follow.  The points last for three years and lapse automatically after that time.  If a person reaches the threshold level of 12 points, this triggers automatically disqualification for six months.  A notice will issue informing the licence holder that they have been disqualified for six month and they must surrender their licence to the local motor taxation office. 

In the case of a speeding offence, if the owner of the vehicle is not the person driving the vehicle they are given an opportunity when the fixed charge notice issues to name the driver.  On foot of receipt of this information from the registered owner, the fixed charge notice will issue to the named driver on whose licence the points will be endorsed either on payment of a fixed charge or a court conviction.

The 2006 Road Traffic Act also introduced the concept of random breath testing for drink driving offences.  The introduction of this act has given the Gardaì the power to breathalyse any driver stopped at a mandatory alcohol check point without the need to form any opinion in relation to the driver of the vehicle.  The Gardaì no longer have to form the opinion that the driver has consumed alcohol. 

This power can only be exercised at check points which have been authorised by a Garda Inspector.  The Road Traffic Act 2006 has also increased the period of disqualification for drink driving and has increased the monetary penalty or fine.

EMPLOYERS DID YOU KNOW?

· There is no obligation to furnish an employee with a written contract of employment.  However, employers are obliged to furnish employees with at least a Statement of Terms of Employment within two months of commencement of employment.  The Statement should include the following:~ 

· The full names of the employer and the employee.

· Address of the employer.

· Place of work or a Statement indicating that the employee is required or permitted to work at various places.

· Job title or nature of work.

· Date of commencement of employment.  If the contract is temporary, expected duration of employment.  If the contract is for a fixed term, the date on which the contract expires. 

· Rate of pay. Whether pay is weekly, monthly or otherwise.

· Terms and conditions relating to hours of work.

· Terms and conditions relating to paid leave.

· Terms and conditions relating to incapacity for work due to sickness or injury.

· Terms and conditions relating to pensions and pension schemes. 

· Notice period.

· Reference to any collective agreements.

· There is no statutory obligation to pay an employee for the time that that employee is off work sick.  Sick pay is merely a benefit offered at each employers discretion.  An entitlement however, may be implied from the custom and practice of the employment. 

· The minimums statutory notice period that an employee is entitled to on termination of employment are as follows:~

Length of Service
Minimum Notice

13 weeks to 2 years
1 week 

2 years to 5 years 
2 weeks

5 years to 10 years 
4 weeks 

10 years to 15 years 
6 weeks 

15 years +
8 weeks


Employees who have been in continuous employment for at least 13 weeks they are obliged their employer with one weeks notice of termination of employment.  If a greater period of notice is provided for in the employees contract of employment then this notice must be given.  Payment can be made in lieu of notice although employment does not come to an end until the end of the notice period. 

· The national minimum wage is €8.65 per hour.  This applies to all employees except:~

· Employees in industries covered by registered employment agreements and employment regulation orders.

· Employees in first year of employment since turning 18 (€6.92 per hour).

· Employees in second year of employment since turning 18 (€7.79 per hour).

· Employees under 18 years (€6.06 per hour).

· Employees who are close relatives of the employer.

· Employees who are undertaking structured training e.g. apprentices and trainees (except trainee hairdressers).

· An employer who carelessly provides a reference which is misleading could be liable if the person receiving the reference suffers loss in consequence of his reliance on that reference. 

· You should keep the following records:~

· Employer registration number with Revenue Commissioners. 

· Full name, address and PPS Number for each employee. 

· Terms of employment for each employee.

· Payroll details (gross to net, rate per hour, overtime, deductions etc).

· Copies of pay slips. 

· Employees job classification. 

· Dates of commencement and where relevant termination to employment.

· Hours of work for each employee (including breaks and rest periods).

· Register of employees under 18 years of age.

· Holidays and public holiday entitlement received by each employee. 

· Whether board and lodgings are provided and the relevant details.

· Any documentation necessary to demonstrate compliance with employment rights legislation.

· Full time workers have the right to four working weeks paid annual leave per year.  Part time workers have the right to a proportionate amount of annual leave based on the amount of time they work.

· Employment equality legislation strictly prohibits discrimination in employment and, in particular, access to employment, conditions of employment, training or experience for or in relation to employment, and promotion on the grounds of:~

a. Gender

b. Marital Status

c. Family Status

d. Sexual Orientation 

e. Religion

f. Age

g. Disability

h. Race/colour/nationality/ethnic or national origins

i. Membership of the traveller community

FRANCHISING: A BUSINESS MARRIAGE

Thinking of investing in a franchise?  Keep the following in mind:~

· The Franchisee buys the licensed rights to clone a business package from the Franchisor for a specific territory and period backed up by full training and consultancy services. 

· The Franchisor provides a ready made established and tested business format together with the Franchisors corporate power, know how, training and support services. 

Tips in identifying high risk franchise:~

· Be wary of a Franchisor who:~

· Promises huge profits with pin investments.

· Fails to give statistics of sales/profits.

· Promises “easy sales”.

· Promises profits by sub~franchising.

· Has a very short term contract (less than 20 years).

· Provides no data on track record or financial strength.

· Has vague definition of territory. 

· Has incomprehensible contract (contracts should be uniform).

· Is vague about support and franchisor obligations.

· Is evasive about access to existing franchisees.

· Demands large “front end” initial fee.

· Has not registered its intellectual property (trade marks, registered designs, copy right, patents, transfer of know how)

· A Franchise Manual should contain:~

· Blue print of how to operate the business.

· Sales and service reporting requirements. 

· Equipment maintenance. 

· Staffing requirements. 

· Customer complaint procedures. 

· Operating procedures.

· Subject to revision over the contract term.

· Competition:~

Franchise agreements will usually include restrictions upon ability of the franchisee to act in competition with the franchisor both during the contract term and for a period there after.

SAFETY ISSUES IN THE WORK PLACE 

The Safety, Health and Welfare at Work Act 2005

The Safety, Health and Welfare at Work Act 2005 came into force on the 1st September last to provide for the greater protection of employees at work.  It repeals and replaces the Safety, Health and Welfare at Work Act 1989.  The general Provisions of the 2005 Act include provision for on the spot fines, increased penalties, the “naming and shaming” by the Health and Safety Authority of employers who have been penalised under the Act, the testing for intoxicants, employers duties, Safety Statements, safety representatives, codes of practice and joint safety and health agreements.  The new provisions in the Act seek to prevent accidents and illness at work with increased emphasis on deterrents by the strengthening of the enforcement provisions. 

Safety Statement 

An employer has a legal duty to do everything that is reasonably practical to protect the Health, Safety and Welfare not only of all the employees but also anyone who might be affected by the employers work activities or whilst at the work place such as sub-contractors or even members of the public.  The fundamental obligation on the employer is to provide a safe work place.  In addition the employer must formulate and maintain a Safety Statement.  Under Section 20 of the 2005 Act this Statement is to be based on the hazards identified and the risk assessment carried out and it must set out how the safety, health and welfare of employers are to be secured and managed in the work place.  In addition the employer must bring the terms of the Safety Statement to the attention of the employees annually or following any amendment to it.  Employers must also bring the Safety Statement to the attention of a new employee when they start work as well as other employees who may be exposed to any specific risk to which the Safety Statement refers.  It must be done in a form, manner and as appropriate, language that is reasonably likely to be understood by the employees.  The increasing ethnic and cultural diversity of the Irish work force should prompt employers to consider whether the Safety Statement should be made available in more than one language.  The 2005 Act removes the requirement on an employer with three or fewer employees to have an up to date Safety Statement.  The farming sector and small business in the maintenance and service sectors are the likely beneficiaries of this. 

Obligations of Employers

Other obligations on employers which have been carried over by the 2005 Act from the previous Act include the requirement on employers to consult with the employees in matters of health and safety, to ensure that risks to the health and safety of employees are periodically evaluated, to carry out health surveillance reviews on employees and to ensure that all employees receive, during time off from their duties and without loss of remuneration, adequate safety and health training, and have the use of safe work equipment and protective clothing where necessary.  One of the new duties under the 2005 Act is that an employer must show that they are “managing” work place activities so as to prevent any improper conduct likely to put employees at risk.  Improper conduct includes the bullying or harassment of employees or the exposure of employees to unacceptable levels of stress in the work place.  Another new duty under the 2005 Act is that an employer will have to maintain on-going records of employee health and safety training.

Obligation of the Employee 

The radical development of the new Act places on the employee a requirement that the employee whilst at work must not be under the influence of an intoxicant which is defined in Section 2 (1) of the Act as “alcohol and drugs and any combination of drugs or of drugs and alcohol”.  The definition does not discriminate between prescription and non-prescription drugs.  The employee will have to submit to a test for intoxicants under the supervision of a medical practitioner and the test must be appropriate, reasonable and proportionate.  To satisfy the test of proportionality it is likely that the employer will have to show that the test was necessary to prevent the employee endangering him/her own safety or the safety of others.

The provision for testing employees will not come into force in the absence of regulations because of Civil Rights implications, and these regulations are expected to be introduced in mid 2006. 

Penalties under the Act 

Perhaps the most important development in the 2005 Act is the new heavy penalties which will arise for employers who fall foul of Health and Safety Law after the 1st September.  The new maximum penalty for breach of Health and Safety Law is a fine of €3,000.00 and/or up to two years imprisonment.  Under the 2005 Act the Health and Safety Authority will be allowed to impose on the spot fines of up to €1,000.00 for breaches in certain circumstances.  The 2005 Act will also allow for the possibility of the publication by the Health and Safety Authority of s list of employers who have been convicted of Health and Safety breaches.  In addition directors, officers and “other managers” of an organization can now be personally liable for Health and Safety breaches, if it can be shown that the acts resulting in the offence were authorized, consented to, or attributable to connivance or neglect on the part of a director or of a person significantly influencing the management of a company.  A safety management system must be in place for directors, officers and other managers to avoid conviction. 

It is important that employers are aware of the new provisions and it is hoped that the Act will ultimately lead to a reduction in the number of accidents in the work place or heath issues for the employees. 

FAMILY LAW MATTERS

Guardianship

Guardianship refers to the rights and duties of parents in respect of the up bringing of their children.  Guardians make important decisions pertaining to their child’s education, religion, medical treatment and overall welfare i.e. religious, moral, intellectual, physical and social wellbeing. 

An unmarried natural mother has automatic rights of guardianship.

The unmarried natural father has no automatic rights of guardianship.

The unmarried natural father can become a guardian by several different means:~

· By marrying the mother of his child. 

· By making an application to the courts to be appointed guardian of his child.

· On the execution by the natural mother of a statutory declaration making him guardian. 

· In the event that the natural mother, by will, makes the natural father a guardian in the case of her death.

· In the case of the mothers death without a will, the court can, in an appropriate cases, make the father a guardian 

Divorce in its second decade

Divorce has now been around for eleven years.  In that time, a number of developments have taken place in family law and divorce in particular.

Must we have lived apart for four years before we can divorce?  

To alleviate concerns of those who were not in favour of divorce, the Divorce Act 1996 provides that one of the requirements before one can apply for a divorce in this country is that the parties “must have lived separate and apart for four out of the previous five years”.  It did not define “living apart” and, as case law has developed, we have seen that depending on the circumstances in each individual case, the Courts may accept that a couple who have continued to reside in the same property, for financial reasons or otherwise, have “lived apart” and fulfilled the requirement of the Act.  Parties should not collude in trying to avoid the time requirement and the Court will take many factors into account (e.g. the living arrangements including dining, clothes washing, financial etc., if the parties have engaged in other relationships in that period etc.) in deciding if the parties fulfil the requirement of the Act in cases where the situation is not clear cut. 

An EU Regulation known as Brussels II (and an update known as Brussels II bis) brought a further possibility to Irish people wishing to avoid having to wait over four years.  This Regulation was introduced for the purpose of standardising the rules relating to the recognition of foreign divorces in EU countries.  It also dealt with the jurisdiction (i.e. under the law of which country) in which a case could be brought.  It further provided that if an application for divorce was properly commenced in one EU country, no proceedings could be brought in the same matter in another jurisdiction until the conclusion of the first set of proceedings.  In effect, this meant that if, for example, a spouse was living in England and issued divorce proceedings there, the spouse remaining here could not have their divorce heard in this country if the date of the proceedings issued in England preceded those issued here.  English law provides for so called “quickie” divorces after one year where spouses have lived apart.  Divorce orders there are final.  A spouse remaining in Ireland with children is in a much better position if they seek an Irish divorce which can provide ancillary reliefs for both children and the spouse including pension adjustment orders.  Unfortunately, as the spouse in Ireland must wait four years following separation, the spouse in England could issue proceedings before that period expires and the matter would be dealt with under English law.  An Irish spouse could, of course, issue proceedings for Judicial Separation to avail of the ancillary reliefs.  In an application for Judicial Separation, all the reliefs available under the Divorce Act are available to an Applicant except that there is no right to remarry.

A Court will have the power or jurisdiction to hear a matter relating to divorce, legal separation or annulment in the following cases:

· Where the spouses at the time of the application are “habitually resident” in the territory over which the court has jurisdiction, or

· Where the spouses were last “habitually resident” together in the territory over which the court has jurisdiction, provided that one of the parties remains  “habitually resident” there, or

· Where the respondent to the action is “habitually resident” in the territory over which the court has jurisdiction, or

· If both parties make a joint application, where either spouse is “habitually resident” in the jurisdiction, or

· Where the applicant has been “habitually resident” in the territory for at least one year immediately prior to the application being made, or

· Where the applicant has been “habitually resident” in the territory, once he or she has resided there for 6 months before the application and is either a national of or domiciled in that state.

In Ireland, domicile is also used as a basis for claiming jurisdiction.  Domicile is acquired at birth (the domicile of origin being the home country and not necessarily the place of birth) and is to do with the intention of the parties as to where they regard as home.  A domicile of origin is retained until one goes to live in another country with the intention of remaining there when one then acquires the domicile of that country.  Therefore, an Irish couple who are habitually resident in another EU country for work purposes but who have never intended to remain there and always intended to return to Ireland will retain their Irish domicile of origin.  In such circumstance, that couple can choose Irish jurisdiction for their court case on the basis of Irish domicile.  This could be relevant where one spouse was going to return to Ireland following the divorce and would prefer to have an Irish Court order in place governing the terms of settlement.

Can my divorce be “final”?  

One of the most commonly asked questions by divorcing couples is with regard to whether the other spouse can keep coming back to look for more.  Is “clean break” divorce possible here?  In recent times, solicitors have been including clauses in Separation Agreements or Judicial Separation Consent Orders stating that they are in “full and final settlement”.  Under the Divorce Act in Ireland, there is provision for returning to the Court for further ancillary orders after a divorce has been granted. There appeared to be a trend in the “big money” High Court decisions to try to achieve a degree of finality and certainty at the time of the divorce application.  The over-riding principle, governed by Section 20(1) of the 1996 Divorce Act, is that “proper provision” be made.  Section 20(3) also provides that previous separation agreements must be considered by the Court.  Where does that leave one when a prior Separation Agreement or Judicial Separation was on terms said to be “in full and final settlement”?

It has clearly emerged in recent decisions that the time for assessing “proper provision” is the date of the divorce hearing and that such provision must be based upon the value of the assets of the parties at that date and on the circumstances then existing.  

A High Court decision (November 2006) would seem to indicate that where, at the time of the separation (either by agreement or judicial order), there was a severing of ties between the parties that represented a fair, generous and equal sharing of the assets, and where that settlement was fairly recent, it would warrant a court making no further order.

The judgement in that decision further indicated that the longer ago a separation took place, the more it will be irrelevant at the time of the divorce regardless of whether there is a “full and final settlement” clause or not.  In such situations, if the financial circumstances of the provider have altered substantially and for the better in the intervening period, then less regard is to be paid to the previous settlement.

It seems therefore that while the Courts are leaning towards trying to achieve “clean break” divorce, a “full and final settlement” clause will not preclude the courts from making further awards at the time of divorce having regard to the length of time since such agreement was concluded, the assets of the parties at the date of the divorce and the particular circumstances of each case.

Warning note:  Marriage invalidates an existing will.  Divorce does not.  It is therefore important to make a new will immediately following a Divorce Order unless you are satisfied with the provisions of the one in existence.
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